


Exhi bit No. [tem Filing Date

RX 2 Attorneﬁ Impink's letter suggesting 01/30/95
a post-hearing briefing schedul e
cx 19 Attorney Coon's letter requesting on 02/21/95

behal f of the parties a short extension
of time within which to file their briefs

ALJ EX 19 This court's G ant Thereof 02/25/95
cx 20 Conpl ai nant's bri ef 03/16/95
RX 3 Respondent's bri ef 03/16/95

The record was closed on May 16, 1995 as no further
docurments were filed.

One of the principal issues in this proceeding is a
determ nation as to the proper cost category to which Enpl oynent
Generalizing Activities ("EGA') should be assigned. To put this
issue in proper perspective, It is necessary to refer to the
pertinent regulations dealing with EGA and the various cost
categories.

Enpl oyment Generating Activities ("EGA") are listed as a
service under §204 of the Act. There are three cost categories
for the assignnent of all costs. At least seventy (70) percent
of the costs nust be spent on training activities, not nore than
thirty (30) percent can be put toward partici pant % support and
adm nistrative costs, with not nore than fifteen (15) percent of
the total being classified as administrative. During Program
Years 1987 through 1990, the Gty and County of Denver |abel ed
certain costs as EGA and charged themto both the adm nistrative
and participant support cost categories, in conpliance with GTO
policy. The O G and the Gant Oticer determned that such
categorization was inproper, and that all such costs should have
been charged as administrative costs. As these admnistrative
costs for the years in question have been used, the Gant Oficer
now demands that $154,735.00 be repaid by the Conplainant.

Section 108 of the Job Training Partnership Act
specifically limts the expenditure of funds avail abl e
to a service delivery area for the adm nistration of
its JTPA title Il programs to a maxi mum of 15% 29
US C § 1518. To conply with the limtations on
certain costs in the Act, including the limtation on

adm nistrative costs, the inplenenting regulations at
20 CF.R § 629.38(a) identify allowable cost
categories for title Il programs as: training

adm nistration and participant support, and require
that costs be allocated to a particular cost category
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to the extent that benefits are received by that
category.

Summary of the Evidence
Conpl ai nant % Ver si on

Thomas A. Lindsley has testified herein by deposition (cx
17) and M. Lindsley, who is now Vice-President for Policy and
Government Relations with the National Alliance of Business (NAB)
in Washington, D.C., testified that NAB is “a private, nonprofit
organi zatron that was forned in 1968 by (President) Lyndon
Johnson and Henry Ford Il. It was an initiative by (President)
Lyndon Johnson after the Summit, right in 1968 he pulled a group
of corporate | eaders and convinced themthat business and
corporate | eaders needed to do nore to provide business and
training opportunities for disadvantaged (persons) and
particularly youth. That was the fornmation of the voluntary
Alliance to work on |abor narket problens.” (CX 17 at 5-9)

M. Lindsley further testified that over the years that
m ssion has expanded substantially. It nowis a nationa
busi ness organi zation with nenbership of about 3,500 nenbers, and
the focus is largely on work force quality issues, having to do
with national conpetitiveness, still job and training
opportunities for individuals and society, but that it now has a
broader m ssion and includes education, education reform school-
to-work transition, training of incomng workers in the work
place, relating to new technologies. Thus, it involves a
spectrum of work force quality 1ssues, according to M. Lindsley.

M. Lindsley also testified that he worked cIoseIK with the
Labor Department to train and provide information to thousands of
busi ness vol unteers around the country who were being appoi nted

to state and local councils, private 1ndustry councils In
articular, to inplement a new act called the Job Training
artnership Act that was enacted in 1982.

So for the period of inplenentation which was roughly two
years, he spent a lot of time as an organization providing sone
assistance and information to the business volunteers in that
system  (ld. at 9-10)

The NAB al so worked closely with the governors, appropriate
state agencies, state advisory councils and key agency heads to
draft, prepare and issue technical reports to 1 nplenent passage
of JTPA, as well as the subsequent 1992 Reform Act. M. Lindsley
who wote nost of the reports until 1990 testified that the
purpose of these reports was to “‘provide access to prinary -
docunents that are not easily available to state and | ocal
officials who have responsibilities for those prograns.” M.

Li ndsl ey al so provided “some analysis in a transmttal docunent

3



or cover sheet that would be attached to the primary docunents
that could include anything fromnew | egislation to published
regul ations from the Federal Register, to field nenmorandum

gi ving policy guidance fromthe Labor Departnent to state
officials, and, in sone cases, it included original work that we
produced that we believed woul d be valuable to the systemin
sorting through a lot of the discretionary decisions that they
had to make or policy decisions they had to make in designing and
i npl enenting prograns.” (ld. at 11-12)

According to M. Lindsley, the technical reports “are
started by a perceived need" as a result of a request by state
and local officials for information about certain issues. The
NaB Wi I | then research the issue and "provide the answer fromthe
statute (or) the regulations if it is that self evident, or, if
it is an interpretive question-we check wth the Labor Departnent
and get back to a lot of the state and local officials.”" M,

Li ndsl ey further testified that “(w)e make clear that the
Alliance is not in a position to nake |egal rulings or provide
legal advice, it is just our analysis, our best analysis of what
the statute provides. W then usually have that (analysis)

revi ewed by other experts and other organi zati ons who are dealing
with the sane problens to get feedback and editorial comment, and
then we issue It under the subscription." (ld. at 13-14)

M. Lindsley identified CX 9 as the 1984 Techni cal Report
"related to enployment generating activities under the Job
Training Partnership Act," a report issued because the issue of
EGA "kept coming up that had inplications for accounting
procedures and audits." The NAB had been solicited for advice
‘about the topic of enploynment generating services" and M.

Li ndsl ey proceeded to research the issue "and then sent drafts to
t he Labor Departnent to be sure it was consistent with their
interpretation and that it was sonmething that we could issue

wi thout getting anyone in trouble." According to M. Lindsley,
JTPA "sets up a joint partnership between elected officials and
busi ness people to help design and plan the prograns" and

i nvol ves “a devol ution of authority fromthe federal governnent
to do all of the direct management and oversight of the program
to sending that role to the states,”" M. Lindsley remarking, "The
states took on major new responsibilities under this Act that
they didn't have under CETA for general oversight of the |ocal
program operations, for plan approval of the |ocal agencies that
ran the prograns and had policy meking authority for how the
system woul d be built and shaped and subdivided in that state, so
that it could be tailored nore specifically to the needs that
woul d help the econony." (ld. at 15-21)

M. Liindsley then testified as to ths various cost - - :
categories under JTPA, centering upon the allocation of the costs
of eanoKnent generating activities. He discussed this topic
wi th Hugh Davies and Rick Larisch at the Departnent of Labor

4



"many times a week” and M. Lindsley sent a draft of CX 9 to M.
Larisch for his review and coments and, according to M.

Lindsl ey, "He concurred that it was appropriate to interpret the
provisions in the way we had interpreted them but they were not
going to make an official Pol|cy i ssuance on that topic, and that
I't was really a state and local decision. In his mnd the

gui dance was appropriate.” M. Lindsley further testified that
“in the report, what we were trying to clarify was that

enpl oyment generating activities could be legitinmately charged to
any of the 30 ﬁercent charged to 30 percent costs sonme states
were reading the definition of s%fport services as very narrow
and very exclusive." (ld. at 22-29)

According to M. Lindsley, M. Larisch "knew we were issuing
t he paper to what we called the system which included all of the
different levels of state and |local officials-trying to inplenent
the program he knew it was a public docunent, yes," and M.
Li ndsl ey could recall no response from M. Larisch about that
report. (1d. at 30) M. Llndsle% admtted that he had no
authority to bind the NAB to any busi ness agreenent to the
Department of Labor in 1984 and 1985 and that while the .
Department nay have reviewed CX 9, "there was (no) formal sign
off or approval." M. Lindsley also admtted that the Departnment
was under no obligation to either approve or disapprove anything
in those reports,” remarking that he "asked themto reviewit,
and give their best professional advice if this is an agpropriate

interpretation because it did carry inplications (as to) how
state)and | ocal governnents inplemented these prograns.” (I1d. at
33-35

According to page 2 of CX 9, 'The National Alliance of
Business is not in a position to make admi nistrative or |egal
rulings on these issues, but we have nade every effort to
carefully evaluate the law, regulation and legislative history
and to incorporate the comments received on drafts of this report
whi ch were reviewed by officials of the Departnent of Labor and
the National Governors Association. (Id. at 36-37)

Ms. VICKEY RICKETTS

Ms. Vickey Ricketts, who has served for alnost eight years
as the Deputy Director of the Governor% Job Training Ofice and
who essentially is the Qperations Mnager for that office,
testified that her office is the state adm nistering agenc
within Colorado for all of the grants, activities, etc., of JTPA
During the time that Ms. Ricketts had a somewhat simlar position
in Arizona, she worked closely with the Departnent of Labor
("Departnment") in inplementing the then recently-passed JTpa and
the pertinent regulations. \Wile CETA was basically a federally-
operated program JTPA dinminished the federal role and gave the
states nore authority to run the various prograns. (TR 34-38)
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Enpl oyment Generating Activities ("EGA"), and the proper
al l ocation thereof for accounting purposes, have always been a
“cloudy" or confusing issue, especially since the Departnment did
not provide nuch EU|dance in the transition period betwen CETA
and JTPA. Wen she asked for assistance, she was usually told
that the issue, whatever it was, was basically the governor's
call. Thus, according to Ms. Ricketts, her office interpreted
the regulations as they went along, often relying on advice and
gui dance provided in documents such as NAB Technical Report #10,
I'n evidence as CX 9. The National Governors Association
specifically its JTPA |iaison office, was quite active in
di ssem nating information pertinent to JTPA and conpliance
therew th. (TR 39-43)

Ms. Ricketts agreed that EGA services are not support
services as the latter relates to costs incurred for
transportation, training, child care, etc. Over the years M.
Ricketts has met with representatives of the Ofice of the
| nspector General (O G and ETA of the Departnent in an attenpt
to obtain guidance, Ms. Rickets remarking that this proceeding
coul d have been avoided with proper guidance by the Depart nent
and, for instance, with the pronul gation of a clear and concise
definition of EGA. In the early 1990s, according to Ms.
Ricketts, the OG in effect, was creating Departnent policy (1)
throu%h agﬂressive use of the audit process and (2) by advising
ETA that that office was not being forceful enough in enforcing
JTPA and the regulations, thereby creating a situation where
Col orado was "caught in the middle" with reference to a proper
interpretation of various issues. (TR 43-46)

Ms. Ricketts has always acted under the thesis that, in the
absence of a specific federal regulation, the Governor has the
authority to set policy as long as it does not conflict with the
SﬁeCIfIC provisions of the law and the inplementing regul ations
The Departnent routinely reviewed all of Col orado% policies
every year or so, including the EGA allocations, and at no point
did the ETA local office find fault with what the state did,
until the o1G's Audit Resolution Report issued on April 4, 1992.
(cx 11) Ms. Ricketts admtted that ETA, and not the O G sets
Department policy on a particular issue, that there nust be sone
correlation between the particular cost and the category to which
it is assigned, that there was no authority within § 108(Db)(2)(a)
of JTPA for Colorado to allocate EGA expenses to that section's
four categories of participant support and that supFort services
are those which directly hel p support the individual and keep the
person in the program (TR 46-62)

SCOTT TOLAND

Scott Toland, who has worked for Col orado% GTO for al nost
five years and who has a background in fiscal accounting, has
duties (1) of nonitoring subrecipients of JTPA funds to ensure
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proper expenditure of funds, (2) of assisting grantees with their
responsibilities and (3) of working with the Department and the
Gant Oficer in carrying out the program M. Toland referred
to several letters (CX 7, dated August 27, 1985 and CX 8, dated
January 11, 1988) ich attenpt to clarify those training
activities, job costs and the cost principles which he utilized
in an attenmpt to conply with Departnment regulations. He was the
| ead person in dealing with the Department after issuance of the
Audit Resol ution Report which disallowed certain costs as not in
conpliance with JTPA and the regulations. M. Toland,
identifying CX 12 as the Septenber 1, 1992 response by Col orado,
testified that the Giant O ficer erred in disallow ng those costs
relating to the EGA costs of the MOET because M. Toland's
actions were proper under the Governor - Secretary Agreenent as
there was no witten policy against allocating EGA costs to
participant support-and as Section 204 permts allocation of such .
costs to support services. Colorado's policy was delineated in
its letter (CX 7) wherein there is an explanation as to how t hat
policy was generated. The Departnent did not question any of
those letters until the summer of 1992 after issuance of the
Audit Resol ution Report. (TR 92-99)

M. Toland was so sure of his position that he conducted a
job training survey of a nunber of states to determ ne how they
al l ocated EGA costs (CX 16) and M. Toland testified that 77% of
the states allocated EGA costs to participant services as such
allocation was pernmtted by the pertinent regulations and by the
continuing state interpretations. In fact, South Dakota had
subm tted such ahflan to the Secretary of Labor and such plan had
been apBroved. . Toland was alsoquite concerned that the
direct benefit test to determ ne proper allocation arose well
after the Audit Resolution Report and sometines before the
heari ng. (However, | note page 18 of Finding Cin RX 1 clearly
reflects the Gant Oficer's basic position herein that EGA costs
can be charged to the participant support category only if such
costs directly support and benefit the JTPA participants.) M.
Toland has not seen such policy or interpretation expressed in
witing during the late 1980s. (TR 99-125)

STEVE DELCASTILLO

St eve Delcastillo, who worked for Colorado GJTO as Program
Adm ni strator from February of 1984 to May of 1986 and who has a
Ph.D. in Economcs fromthe University of Colorado, testified
that his role was (1) to nonitor the state's JTPA programand its
conpliance with the Act and the regul ations and (Zirto devel op
econom cs progranms for the state under the JTPA . I
Castillo reviewed NAB Technical Report #10, dated July of 1984
(cx 9), to develop a JTPa programfor the state and the Service
Delivery Areas 1SDM. He devel oped this policy (85-01, CX 7) in
an attenpt to clarify the proper allocation of EGA costs, a
policy he believes to be appropriate based upon the infornation
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then available to himand based upon the essential nature of JTPA
as beinga statute providing nore flexibility to the states in
effectuating the job training progranms of JTPA. M. DelCastillo
recal l ed sending drafts of that policy (CX 7) to the Departnent%
| ocal office in 1984 and he was invariably told bY all those to
whom he spoke that the issue was the governor's call. CX 7 is
the culmnation of his research in this area and he recalled
preparing two or three drafts of that policy. CX 7 was not a
change o ﬁollcy for the spas as he was trying to be flexible in
advising the spAs that thirty (30) percent of the costs could be
allocated to both admi nistration and to participant support, even
if there were only indirect benefit. (TR 126-130)

M. DelCastillo often worked closely with the Departnent%
| ocal office, and with Janes McGaw in particular, in an attenpt
to obtain guidance. M. MGaw, who at that-point had worked for
t he DePartnent for at |east 25 years, was even detailed
thereafter to assist the State of Colorado as a special assistant
in developing its JTPA program According to M. DelCastillo,
M. McGraw's salary continued to be paid by the Departnent. M.
Delcastillo devel oped and issued the policy reflected in CX 7 as
the spAs had asked for clarification. No one at the Department
ever advised himof the direct benefit theory and even the NAB
gujdelines often tal ked about both direct and indirect costs as
eing allocated to support services. Wile M. DelCastillo
adm tted that Section 108(b)(2)(a) does not specifically permt
al l ocating EGA costs towﬁarti0|pant support or to any of those
four subcategories and while he admtted that that section can be
interpreted to refer only to those already in the program he
testified that his latter answer really depended upon how broadly
or restrictive one |nteyPrets.the concept of 'supportive
services." M. DelCastillo did not seek guidance fromthe
National O fice as he could nore easily discuss a matter with the
| ocal office and expect a nore immediate response, M.
Del Castillo assumng that |ocal officials would refer the issue
to Washington if necessary. M. DelCastillo did discuss the
i ssue of the proEer al l ocation of EGA costs with representatives
of the NAB and they reached the same conclusions as he did. (TR
130-156)

THOVAS M LLER

Thomas M1 1ler who has served for fifteen years as Manager of
Pl anni ng and Eval uation for the Myor% Ofice of Enployment and
Training (MOET), heads up the accounting department, program
procurenent, etc., and he testified that his office, as an SDA
provi des training for econom cally di sadvantaged Denver
residents. M. MIller developed a policy relating to the
allocation of EGA costs and the.Kinzley-Hughes contract was an
attenpt via Job Link to link or identify trained workers with
enpl oyment opportunities. Kinzley-Hughes hel ped MOET det erm ne
the best way to proceed with Job Link and part of the program
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i nvol ved obtaining Public Service Announcenents (Psas) from | ocal
television and radio stations relating to the program These
contracted services are identified on page 18 of RX 1 and involve
items such as public relations, nedia advertising, surveys and
research of prospective enployers to ascertain job openin?s,

tel evision features highlighting the efforts of successful job
applicants and general comunity relations. Job Link provided a
‘one-stop" tel ephone nunber for enployers to report their job
openings and the type of workers, skilled or unskilled, needed.
Job Link rewarded and praised enployers for hiring trained

wor kers and those enployers were solicited to bring into the
program ot her enployers. The programinvolved sel ecting as the
Cient of the Year a worker who successfully overcanme obstacles
and hardships to become gainfully enployed. (TR 157-167)

M. MIller also discussed the EGA cost issue with M. Mccraw
and others at the local office of the Departnent and he was
always referred to the CGovernor's GJTO for guidance. M. Mller
testified that during the audit by the OG he and one of the
auditors, Al canzans(?), reviewed CX 7 in an attenpt to determ ne
proper allocation of EGA costs and the auditor, when asked by M.
MIler, responded that he would charge themto sugport servi ces.
M. MIller was particularly upset because in March of 1987 a
review took place by the General Accounting Ofice and six nonths
| ater GAO requested that the Departnment issue a definition of EGA
to resolve a nunber of matters. However, that answer did not
arrive until Bassa e of the 1992 JTPA Reform Act and now EGA
Costs cannot be allocated to supBFrt services, due to a specific
proscription. According to M. Iler, the costs disallowed by
the Gant Oficer have already been spent under FIFO (first in
first out) accounting rules and he woul d have charged EGA costs
to admnistration if he had been told to do so; he could also
have decreased other adm nistration costs to stay within the
fifteen (15% percent allowance. Since passage of the Reform Act,
M. MIller has charged the Job Link expenses to training. Page
179 of CX 11, under Finding E, is the April 4, 1992 report
dealing with the activities of Job Link and the workers placed in
enpl oyment during the years 1987, 1988, 1989 and for the first
six nonths of 1990. (TR 167-173)

M. MIler initially allocated EGA costs according to the



eyes upon any federal program especial I?/ those with so-called
strings, and as the participants were welfare recipients,

di sadvantaged persons, mnorities, as well as unenployed persons
in need of retraining. CX 15 was prepared by M. Mller to
justify what MOET had done, i.e., namely to 1dentify and obtain
enpl oyment for JTPA trained individuals, the very purpose of
JTPA. (TR 173-208)

RESPONDENT' S VERSI ON
EDWARD J. DONAHUE, JR

M. Donahue, who for the last twelve years has worked as a
Conpl i ance Specialist in the Division of Audit C oseout and
Appeal s Resol ution, has been involved in various audit
resol utions over the years. Hetestified that the.JTPA
regul ations require that the state conduct an audit resolution
wi thin 180 days after conpletion of the particular program The
state then sends the report to ETA and, if approved, ETA issues a

concurrence letter. However, if there is no agreenent, an
Initial Determ nation then issues and the parties have sixty days
to resolve the matter. |If no agreenent is reached, a Final

Determ nation is issued and then the grantee files an appeal wth
the OFfice of Administrative Law Judges. Lance Gubb is the
Gant Oficer and as M. Donahue's supervisor) is the onIK person
with signatory authority on the concurrence letters and the
determ nations. Wth reference to the relationship between the
OG and the Gant Oficer, M. Donahue pointed out that the QG
reports not to the ETA but only to the Secretary of Labor and
that O G and ETA have separate nissions. QG |looks upon itself
as the Departnent% Auditor and O G after conpleting an audit,
makes a report to the Gant Oficer. However, the O G cannot and
does not set policy for ETA (TR 209-216)

M. Donahue reviewed the O Greport in a cursory manner and
he then sent it to the state and the SDA to give themthe chance
to resolve the matter voluntarily. M. Donahue then reviewed the
state% audit report and he then issued the Initial Determnation
di sall owi ng costs of approximately $900,000.00. The original
di sal  owance of $1.2 mllion was reduced to approxi mately
$800,000.00. The state then submtted additional docunentation
in support of certain of the disallowed costs and the disallowed
costs were subsequently reduced to the amount of $157,735.00, the
amount now involved in this proceedi n?. M. Donahue then gave
detail ed testimony about the basic differences between
adm ni strative costs, training costs and support services,
pointing out that these costs are described further in Section
108 of JTPA.  For instance, Section 108(b)(2)(a) relates to costs
associ ated with individuals who.are aiready i n the JTPA pregram
or who are about to begin the program M. Donahue is not aware
of any Department policy, letter or notice permtting Colorado to
allocate EGA costs to participant support services. He recalled
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that the state submtted docunents in an attenpt to justify its
al l ocations (CX 10%. M. Donahue further testified that the
agreenent between the Departnent and the NAB dealt solely with
hosting neetings, semnars and other supportive functions, that
the NAB had no authority to set policy and, in fact, on page 2 of
cx 9, the NAB clearly acknow edges that it cannot make a |egal or
adm nistrative ruling on any issue. M. Donahue also gave
detail ed testimony about the disallowances involved in this
proceeding, M. Donahue admtting that EGA costs coul d have been
char%ed to participant support if a direct benefit had been shown
to the JTPA participants. However, M. Donahue rejected

Conpl ai nant % i ndi rect benefit thesis as "far fetched" and as
based on the anticipation that some of the participants wll
somehow benefit down the road. (TR 216-226)

Accordi na o Mr. Donahue, the four support categories of
Section 108(b)(l) constitute an exclusive list and there is no
reference or indication to support Conplainant% position that it
Is neant to be an exanple of the general category types.
Moreover, EGA costs and the direct benefit theory are based upon
t he Ian%uage of JTPA and the inplenmenting regulations as it is
clear that such costs should be allocated to adm nistrative costs
except where the costs directly support and benefit the
participants. M. Donahue testified that EGA costs generallr
deal with enployment generating activities and do not directly
benefit or support the participants, M. Donahue pointing out
t hat EGA costs could be charged to training in those cases where
the costs woul d enable the enrollee to participate in the
training. Wile the GAO did request in 1989 that ETA issue a
guideline on the allocation of EGA costs, M. Donahue coul d not
recall whether or not the OG made a simlar request. ETA did
not issue an interimguideline as ETA was in the process of
preparing amendnents to JTPA and these were finally promul gat ed
as the 1992 Reform Act, an act not involved in thi's proceeding
(CX 1 is the JTPA in effect as of the dates of the audits in
question herein.) Furthermore, M. Donahue testified that there
really was no reason for ETA to issue a guideline in 1989 or at
any other time as the Act and the regulations are quite clear as
to what costs can be charged to training and to support services.
(TR 226- 252)
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THOVAS M LLER

| n Decenber of 1991 M. MIler tel ephoned M. Donahue and
the latter advised that the DeEartnent was | ooking into the issue
of EGA costs and that the GAO had sug%gsted in March of 1989 the
I ssuance of a guideline but that M. nahue had advised M.
MIler that ETA would not issue an opinion unless the state asks
for it, M. MIller concluding, “we were set up.“ M. Mller
further testified that MOET was audited in 1987 and no one told
Col orado or MOET to change ang of their practices and that if he
had known about ETA's direct benefit theory, he woul d have
devel oped systens to docunment every step of the procedure,
t hereby establishing evidence docunenting the direct benefit to
and support of the participants. (TR 275-280)

DISCUSSICN

The State of Col orado issued policy guidance (See CX-6, CX-7
and CX-8) regarding the appropriate cost categories for
al locating costs |abeled as "Enploynment Generating Activities"
"EG'). These policies were devel oped pursuant to the Governor-
ecretary Agreement.' The issue in the prelimnary and fina
audits has consistently been stated by the Gant O ficer that
these policies, because they provided for the charging of EGA
service costs to both the 'Participant Support" and/or the
"Adm ni strative" cost categories, were inproper, and that all
such costs should have been charged as adm nistrative costs. As
a result, the Departnment now demands that $154,735.00 be repaid
by the Gty and County of Denver. According to Conplai nant, only
in the final stages of this matter, and primarily at the hearing
has the Grant Officer attenpted to retreat from this untenable
posi tion by inposing new requirenents for the costs to be
chargeable to the "Participant Support" category, and only then
in rare and exceptional circunstances.

Conpl ai nant submits that this is clearly not a case of
mal f easance, m suse of funds or an inappropriate expenditure on
the part of the Gty and County of Denver or the State of
Colorado. This is a case where the State did absolutely
everything conceivable, with extensive input from the Department,
to develop the right policy and ensure its correct application
The working relationship between the Gant Oficer and Cty and
State representatives has been nothing |ess thanprofessional,
cordial and constructive throughout the audit resolution process.
Nonet hel ess, this issue has engendered a deep sense of unfair
treatment on the part of the City and the State.

According to Conplainant, the State of Col orado, resolving
this audit issue in favor of MOET, takes the position that-

Y(RX 1 at 194)
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because the regulations only prohibit the charging of EcA
expenses to the training cost category, by direct inplication
either of the other two cost categories are permssible.
Additionally, the State takes the position that the Department
shoul d be prohibited under doctrines of laches and estoppel from
enforcing a contrary interpretation due to the |long history of
advice from Departnmental officials consistent wwth the State's
interpretation, and the failure of the Departnment to chall enge
the State's witten policies in this regard, despite the specific
audit of those policles.

Conpl ai nant rejects the Giant Oficer's basic contention
that the State and the Mayor's O fice of Enploynment and Trai ning,
Gty and County of Denver have failed to denonstrate that the
participants in the JTPA Programdirectly benefited fromthe EGA
services provider?.. As aresult, these particular EGA expenses do
not qualify for charging to the participant support category
expenses, Wwhich is a rare exception to their general policy that
all EGA costs nust be charged to the adm nistrative cost
category. This policy does not appear to have been well
reflected in comuni cations and directives fromthe Departnent of
Labor prior to the final determ nation and presents sonme problens
of internal logic, according to Conplainant. (RX 1)

Col orado submts that DOL shoul d be precluded fromrequiring
repaynment of the $154,735 in disallowed adm nistrative costs
because it properly determned that its EGA costs coul d be
charged to the participant support cost category, thus negating
the need to reclassify EGA costs fromthe participant support
cost category to the adm nistration cost category. Col orado
contends that, according to 20 CF.R § 627.1, the Governor is
responsi bl e for deciding what enpl oynent generating activities
were and where such expenditures could be charged. Col orado
further contends that the Governor% policy was consistent with
JTPA and its regul ations. (See Conplainant's Hearing Brief (ALJ
18))

Col orado, in developing its policy, apparently relied on
gui dance received from the National Governors' Association (NGA)
and the National Alliance of Business (NAB) regarding the proper
charging of EGA costs. The State submts that this policy of



Wiile the regulation at 20 CF.R § 627.1 clearly provides
that the Governor has the authority to set policy for the
operation of the JTPA programin his or her state, Respondent
posits that the Governor nust ensure that the state's policy is
consistent with JTPA and its regul ations, as can be seen in the
foll owi ng section

To establish a continuing relationship under the Act,
the Governor and the Secretary shall sign a

Covernor/ Secretary Agreement. The agreenent shal
consi st of a statement assuring that the State shall
comply with (a% the Job Training Partnership Act, as
amended, and the applicable rules and regul ati ons and
(b) the \Wagner-Peyser Act, as anended, and all
applicable rules and rseowlations. The agreement shall:
specify that guidelines, interpretations and
definitions adopted by the Governor shall, to the
extent that they are consistent with the Act and

applicable rules and regul ati ons, be accepted by the
Secretary.

20 CF.R § 627.1. Thus, in order to be in conpliance wth
Section 627.1, the Governor, or his or her designated agent, nust
assure that any policies issued are consistent with the statutory
or regulatory provisions governing the use of federal nonies.

The issue in this proceeding involves the use of JTPA funds
as EGA and the allocation of such costs anong the various cost
categories. JTPA provides that grantees may use federal nonies
to engage in enploynent generating activities.

Servi ces which may be made available to youth and
adults with funds provided under this title may
i nclude, but need not be limted to-

* * *

(19) enployment generating activities to increase job
opportunities for eligible individuals in the area.

29 U S.C. § 1604(19).

ResBondent poi nts out that Section 204 does not indicate how
EGA may be charged against a JTPA award but sinply provides for
the various services that may be provided using JTPA funding. In
order to determne the proper allocation of JTPA funding,

Congress drafted a section specifically outlining were
particul ar expenditures are to be aliocated. Section 108 -
establ i shes three cost categories under JTPA, and identifies to
which category expenditures shall be charged. According to
Respondent, a review of the statutory |anguage and its
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| egislative history will denonstrate that Congress did not intend
for eeato be charged to participant Support unless there is a
direct link between the activity and an actual JTPA participant.
Furthernore, the language in Section 108(b)(2)(A) makes it clear
that the non-training, nhon-admnistration cost category,
otherwi se known as participant support, is limted to
expenditures incurred once an 'individual is enrolled and
participating in a training program The | anguage in Section
204, however, contenplates the devel opnent of training prograns
for unidentified individuals at some point in the future.

Section 108 provides, in pertinent part,

(a) Not nore than 15 percent of the funds available to
a service delivery area for any fiscal year for
prograns under part A of title Il may be expended for.
the cost of admnistration. For purposes of this

par agraph, costs of program support (such as
counseling) which are directly related to the provision
of education or training and such additional costs as
may be attributable to the devel opment of training
described in section 204(28) shall not be counted as
part of the cost of admnistration

(b)(l) Not nore than 30 percent of the funds avail able
to a service delivery area for any fiscal year for
programs under title Il may be expended for
admnistrative costs (as defined under subsection (a))
and costs specified in paragraph (2).

(2) (A) For purposes of paragraph (1), the costs
specified in this paragraph are-

(I1)50 percent of any work experience expenditures
whi ch neet the requirenents of paragraph (3);

(ii) 100 percent of any work experience program

expendi tures which do no neet the requirenments of
paragraph (3);

(iii% supportive services; and

(iv) needs-based paynments described in section 204(27).

- f e = - o —— - ~



financial counseling, and other reasonable expenses
required for participation in the training program and
may be provided in-kind or through cash assistance.

29 U S.C § 1503(24).

Nowhere in Section 108(b)(2)(A) is there an indication that
Congress intended to permt States to charge expenditures
incurred for services, other than those listed In the four
subparagraphs, to this cost category. Therefore, contra to
Col orado% argument in its Hearing Brief, the maxim expressio
uni us personae est exclusio alterius, prohibits the State from
charging EGA to the participant suPport cost category, unless it
can denonstrate that the activity fits within one or nore of the
cost subcategories, according to Respondent, (See ALT EX 18 at 2)
Had Congress intended_ a different result, it would have reflected
its intentions in the statutory |anguage.

Respondent further posits that a review of the |legislative
history further supports the Gant Oficer's position that
Congress intended to limt the amount of expenditures incurred
for Part|C|pant suPport to only those expenditures necessary to
enable JTPA eligible individuals to participate in training
prograns.

The third Erinciple upon which this legislation is
based is that a training programmust truly be_a
training program and not incone naintenance. The

Conpr ehensi ve Eananent and Training Act provided not
only training but also incone to participants in the
formof public service enployment through the

provi sions mandating all owances for persons in :
institutional training and through the work experience
program in which persons were paid to perform work
regardl ess of whether it increased their enplo¥ability.
The new legislation has a single objective. It Is to
prepare people for enploynent. The object is not

i ncome nmi ntenance and the provisions relating to
public service enployment and nandatory al |l owances in
the old |law have all been repeal ed. e provisions of
the legislation are carefully designed to ensure that
at least 70 percent of all the funds expended will go
into direct training expenses with the remai nder golng
only for essential adm nistrative support and the kinds
of support services w thout which ﬁarticipants woul d
not be able to take advantage of the training
opportunities.

s. Rep. No.97-465, 97th Cong., 24 Sess. 3, reprinted in 1222 U.5.
CODE CONG. & ADM N. NEWS 2639.
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~ The legislative history clarifies the distinction between
adm ni strative costs and costs incurred for participant support.

Second, the bill places a 15 percent limt on the costs
of adm nistration in every service delivery area. By
adm ni strative costs the Commttee intends to include

t hose costs which are associated with the management of
the program They are the costs which do not directly
benefit the Participant but are necessary for the
effective delivery of services. They are the costs
associ ated with supervision and managenment, with fiscal
and record keeping systems and with eval uation

S. Rep. No.970469, 97th Cong., 2d Sess. 3, reprinted in 1982 U. S
CODE CONG. & ADM N. NEWS 2652.

Congress specifically limted the participant cost category
to those services that directly benefitted JTPA eligible
i ndi viduals by enabling themto participate in the program As
the legislative history suggests, other non-training costs, such
as EGA and which are incurred in the course of operating job
training prograns, should be charged to the admnistration cost
category.

Despite Col orado% argunent that JTPA permts the allocation
of EGA to the participant support cost category, Respondent
points out that witnesses presented by the Conplainant have
admtted that the |anguage in Section 108 does not, in any way,
suggest that MOET's EGA costs neet the criteria set forth in
subsection (2)(A) (1) through (iv).

Q (By Counsel for DQL) A%ain, | believe the way t hat
paragraph two reads is, 15 percent for admnistration,
the rest of the costs to be charged to one of those
four subcategories. M question to you is: Anywhere in
t hose four subcategories does it say that costs can be
charged -- that enploynent generating costs can be
charged under any of those four subcategories?

A (By Ms. Rickets) That's assunming this is all --

Q (By Counsel for DOL) No. My question is: Were in
that provision of that act does it say that?

A. (By Ms. Rickets) It doesn't say that.

Q (By Counsel for DOL) Ckay. Were in the act, or if
you may of fhand, does it say that enploynent generating
activities can be charged as needs based paynents?

A (By Ms. Rickets) It doesn't.
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0. (By Counsel for DOL) Where in the act does it say

the enpl oyment generating activities can be charged as
supportive services?

A (By Ms. Rickets) It isn't a supportive services.
(TR at 69-70)

Q (By Counsel for DOL) If there% anywhere in that
series of provisions where it says that enpl oyment
generating activities could be charged under any of
t hose four subcategories?

A (By M. DelCastillo) No. It doesn't say that.

(TR at 142) \Wen questioned further about, whether it was _
appropriate to charge EGA to the four subcategories under Section
108(b) (2) (A), M. DelCastillo admtted that the State or SDA

woul d have to show sone direct benefit to JTPA participants as a
result of the EGA

. (By DOL Counsel) Right. But based on the discussion
we just had about that interpretation of enploynent
?eneratl ng activities and what you told ne about the

our subcategories under 108 --

A (By M. DelCastillo) Yes.

Q (By DOL Counsel) -- the fact is that in order to
charge -- let ne ask you: Wouldn't it be clear then
fromjust our discussion, then in order to be charged
to participant support -- enploynent generating

activities to the participant squort cost
subcategories, the four, you would have to show sone

benefit between JTPA participants and the enpl oynent
generating activity?

A (By M. DelCastillo) Based on what you are saying
right now, vyes.

Q (By DOL Counsel) Based on our review of these two --
A (By M. DelCastillo) Yes.
(TR at 148-149)

According to Respondent, it is evident from the |anguage in
the policy letters that M. DelCastillo drafted, and MOET relied
upon, that he recognized that there had to be sonme benefit
bet ween the EGA and JTPA participants before EGA coul d be charged
to participant support cost category.
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The first policy statenment issued by the State regarding
enpl oynent generating activities incorporated a statement by NGA,
an organi zation that contracted with DOL to provi de techni cal
assi stance on the JTPA program a statement interpreting the
statutory and regul atory provisions regarding the allocation of
expenditures incurred for EGA (CX 6) Despite the clear wording
of swaand its regulations, , _Which had no authority to set
policy for poL,? determned that EGA could be charged to either
partici pant support or admnistration. (CX 6 at 3) Despite
NGA's statenment that the statute did not preclude the practice of
charging EGA to either adm nistration of participant support,
Colorado, in its policy issuance, conceded that EGA does not
directly relate to immediate training or enployment, and as such
an assessnent nust be made regarding which cost category to
assign the costs based on the nature of the activity.

B 1 ting Activiti

Enpl oyment generating activities do not directly relate
to immediate training or employment, but over tine
create or expand enployment opportunities for eligible
persons. These activities, especially occurring where
few jobs are currently available, create job
opportunities over a [onger tine period. ~ such
activities can qualify as enploynent generating
activities, and arechargeable to cost categories as
per Section D, bel ow

* * *

2 The State's witness, vickey Rickets, admtted that NGA had no
authority to set policy for DOL.

Q (By DOL Counsel) Did either of those groups -- |et
me rephrase the question. Do you know whether the
DePartnent of Labor granted either the National

Al liance of Business or the National Governors
Association full authority to set policy for the
Departnent of Labor?

A. Oh, absolutely not. They had no authority to set
policy.

(TR at 80; See aiso Cx 9 at 2; ¢x 17 at 14, CX 35)
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E. Conclusions

Therefore, when determning the appropriate cost
category for a training or enploynent generating
activity, the SDA can proceed through the follow ng
st eps:

(1) ldentify the training or enploynent generating
activity.

2) Ascertain the benefits to each cost category.

3) ldentify and charge the appropriate cost category.
4) Docunent the charges.

(CX 7 at 3-4)

Col orado repeated its instruction in a policy issuance_
rel eased three years |ater. (CX 8 at 25-26) In the latter
i ssuance, however, Colorado somehow nmakes an unexpl ained |eap
from the clear guidance provided in JTPA. According to
Respondent, Colorado begins its discussion about participant
support by citing the definition of supportive services found at
Section 4(24). It then lists a variety of services that would
fall under the participant support cost category as defined in
the Act, such as needs-based payments and work experience. Then,
whi l e stating forthrightk% that EGA does not directly relate to
training or enployment, | orado determines that MOET's EGA can
be charged to participant support. (CX 8 at 25-26) As was
implicit in M. Delcastillo's testinony, Colorado% judgnent was
flawed in |ight of the unanbi guous | anguage in Section
108(b) (2) (A) of JTPA. (TR at 148-149)

The State repeatedly argues that it should not be penalized
for its practices because it was not aware of ETA'S "policy"
regardi ng how EGA should be charged, and that, despite confusion
among the states on this issue, ETA never formally issued any
policy guidance on the treatment of EGA (TR at 50-51) Ms.
Rickets testified that the only "official" ETA statenent on the
question of proper allocation of EGA costs was found in an
i nternal menorandum dated March 29, 1989, from Donald J. Kulick,
Administrator, Ofice of Regional Mnagenent, ETA to Joseph C
Juarez, Regional Admnistrator, Region V, ETA (TR at 51; See
also CX 10) M. Rickets indicated that the State's policy was
consistent wth the Kulick Menoranduny however, a review of the
document supports ETA's position that EGA can be charged to
participant support only in those instances where a State or SDA
can show a direct benefit to a JTPA participant.

Determi nations on the charging of EGA to non-training
categories are within the purview of the Governor
pursuant to the provisions of the CGovernor/Secretary
Agreenment and 20 CF. R § 627.1. It should be noted
that the "Participant Support™ cost category is not
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limted to just the costs of supportive services, but
al so may include other costs which d|rectIK support and
benefit JTPA participants, as defined by the Governor

(cx 10 at 1)

According to Respondent, Colorado, in an effort to support
its argunment that there was no consistent policy or guidance from
ETA regarding the allocation of EGA costs, surveyed the fifty
states to determ ne each state's practice regarding the
al l ocation of EGA anong the cost categories. (CX 16) M. Toland
testified that, of the nunber of surveys received, 77% of the
respondents stated that it was their practice to charge EGA to
ﬁarticipant support. (TR at 100) The states' responses,

owever, indicate that at least 5 of the 17 states that responded

charged- EGA to the-participant support cost category only when ..

they coul d denonstrate that JTPA eligible individuals benefitted
from the enpl oynent generating activity. For instance, Arizona's
Information Meno #l|-87 stated

For any costs to be applicable to the Job Trainin
Partnership Act (JTPA), they nust neet the test o
reasonabl eness and appropriateness. |If this has been
met, then it nust be determned which cost category
(Adm nistration, Training and/or Participant Support)
I's appropriate for the expenditure.

Costs to Training and Partici pant Support must neet the
tests that they are expenditures which have adirect
tangible utjlity to the participants, and costs to

Adm ni stration nust have some direct benefi't to the
JTPA program

(CX 16 (Arizona)')
| daho' s 1IDAPA 09. 40 provi des:

Enpl oyment generating activities are those conducted
for the purpose of increasing job opportunities for Job
Training Partnership Act (JTPA)-eligible individuals in
the area. Enploynment generating activities may be
supported with JTPA funds when a |ink can be
denonstrated between the activity and the enplo¥nent of
eligible individuals in the area. The degree o

linkage will determne the cost category to which the
activity is charged.

* The pages in CX #16 are not nunbered, thus for purposes of
this discussion, the relevant portions will be referred to by
State. The responses to this survey have been conpiled in

al phabetical order.
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Li nkages such as first source hiring agreenents are
sufficient for charging the activity to admnistration
In order to charge the activity to support services, a
Subreci pi ent nust docunment actual enploynent to

speci fic individuals.

(CX 16 (1daho)
Indiana's Operational Directive 110 provides:

Enpl oynent generating activities are defined as
activities which increase job opportunities for
eligible individuals in the area. Included are those
activities which pronote the establishnent of business
or otherw se support the preoperational functions of a
busi ness:  These activities may be charged to either or
both the admnistrative and/or participant support cost
category(ies). Enploynent generatin% activities
charged to participant support will Dbe classified as
supportive services. Therefore, enploynent generating
activities so charged nust be necessary to enable

I ndi viduals who could not pay for such services to
participate in training prograns. To be charged to
participant support, enploynment generating activities
must increase training programopportunities for
eligible participants during the term of the plan

CX #16 (Indiana)(enphasis added) Both Connecticut and Kentucky
. had simlar language in their policy issuances on EGA (CX 16
(Connecticut and Kentucky))

M. Toland, in response to a series of questions about these
states' policies, admtted that Colorado did not conduct an
analysis of direct benefit to JTPA eligible individuals. (TR at
117) The Final Determ nation, however, questioned Col orado%
practices specifically because it could not denonstrate that
MOET's EGA activities directly benefitted JTPA participants, and
thus could not be charged to the participant support cost
cat egory. (RX 1 at 18)

As is clear in both the Kulick Menorandum and M. Donahue's
testimny, ETA recognized the fact that there nmay be limted
circunstances where a State or SDA could denonstrate a direct
link between EGA and a JTPA participant. In those cases it would
be appropriate to charge the EGA expenditures to the participant
support cost category. M. Donahue explained that an exanple of
such an activity would be a business resource center

A (By M. Donahue) Let me point out an exception | can
think of. 1I('ve] seen it in a couple of other cases, a
busi ness resource kind of center where a particular
organi zation took funds essentially for enploynent
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.em— -.generating activities to set up acenter where they
coul d establish and bring in new businesses and hel p
new busi nesses get started. A business start-up kind
of center, | guess. \ere all of their admnistrative
functions, if you will, mght be serviced centrally by
central telephone operator, clerks, data processors,
maybe accounting even. And the center was set up so
that JTPA participants were going to be the individuals
who perfornmed those central services to all of these
busi nesses that were being started up. And as those
busi nesses canme of age, it you will, got on their feet,
got started, they were spun off out of the center to go
of f and establish thenmsel ves on their own and naybe
some new businesses would be brought into the center
That's the kind of thing that -- where, to ne,

participant support is an appropriate place to charge
SONMe employmert generating activities.

TR at 224-225) \Wen questioned further about his exanple, M.
nahue el aborated on why costs incurred for that activity could
be charged to participant support.

A (By M. Donahue) The cost woul d have to be shown to
directly benefit or support JTPA participants and, as
in the example | indicated, the participants that are
actually brought in to work in the central services
area for that business resource type of setting. And
the idea also is after they'd work there, sort of in
conjunction with spinning off businesses, may even be
the opportunity for the individual participants, having
gotten their training through the center, to be able to
go out and becone a clerical or receptionist or
accountant with the individual firns.

(TR at 226-227)

Respondent essentially argues that, absent specific
docunented evidence that a JTPA eligible individual (s) directly
benefited from enpl oynent generating activities, the G ant
O ficer properly determned that the expenditures incurred for
EGA should be allocated to the adm nistration cost category.

According to Respondent, the Gant Oficer's interpretation
is consistent with the [anguage of Section 108 and with that
section's legislative history. Had Congress intended to permt
grantees to charge EGA costs to participant support in instances
where there was no direct benefit to JTPA participants, it would
have nmade its intentions clear when it drafted Section 108.

Respondent's basic thesis is that the Conplainant has-failed
to establish that its EGA costs directly benefitted JTPA
participants and that the remaining disallowd costs of
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$154,735.00 shoul d be disall owed as MOET did not or coul d not
demonstrate a direct link between its EGA costs and JTPA _
participants. Respondent points out the sunmary report relating
to the Kinzley-Hughes contract (CX 15) does not mention JTPA and
does not refer to training and placing JTPA eligible individuals
in enployment. There is also no docunentation or followup.
activity to determine whether, in fact, JTPA eligible individuals
were placed in enploynent. At the hearing, as already sumarized
above, M. Mller was unable to clarify any of these iIssues (See,
e.g., TR at 197-198) and the Respondent reiterates its position
that the questioned costs should be disall owed.

Wth reference to MOET's EGA costs in publishing a brochure
entitled, This is the Time to Hre Again, Got that Sinking
Feeling, this brochure was clearly directed to prospective
enpl oyers and does not nention the JTPA program or the potential
enpl oyees who could be enrolled and trained with JTPA funding.
(TR 200- 203, 250)

The State argues that it was not aware that MOET shoul d have
mai nt ai ned and provi ded docunentation to establish a direct |ink
between JTPA participants and EGA costs. However, as previously
di scussed, the Grant Officer, in his Final Determ nation,
specifically stated that EGA costs could only be charged to the
partici P_ant support cost category if the State could establish a
direct link between such EGA and the JTPA participants. (RX 1 at
18)

Wil e the services provided as a result of the Kinzley-
Hughes contract may have, in fact, benefitted JTPA eligible
individuals at some point in the future, none of the services
provi ded under the contract even renotely matched the types of
services, for enrolled participants, that Congress identified in
Section 108(b)(2)(A) of JTPA. As M. Donahue testified, the EGA
expenditures were nore administrative in nature and, thus, should
have be)en charged to the adm nistration cost category. (TR at
246- 250

Respondent points out the costs associated with MOET's EGA
were not disallowed. As M. Donahue stated, the costs I’TB.K wel |
have been allowable EGA expenditures. (TR at 245-248) The only
issue with respect to the expenditures was which cost category
woul d absorb the EGA costs. As noted above, the Gant Oficer
determ ned that the costs should be reclassified as
adm ni strative. (RX 1 at 18)

When the Grant OFficer reclassified the EGA expenditures to
the adm nistration cost category, MOET exceeded its 15%
adm ni strative spending cap- e Gant Oficer disallowed-the
excess expenditures because the State failed to conply with
Section 108(a) of JTPA.
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Section 164(d) requires that recipients repay to the United
States any anount determned to have been m sspent under the Act.

Every recipient shall repay to the United States
amounts found not to have been expended in accordance
with this Act. The Secretary may offset such amounts
agai nst any other amount to which the recipient is or
may be entitled under this Act unless he determ nes
that such recipient should be held |iable pursuant to
subsection (e). No such action shall be taken except
after notice and opportunity for a hearing have been
given the recipient.

29U.S.C.§ 1574(d). In this instance, the State exceeded its
statutorily inposed spending limt for admnistrative costs and,
as such, those costs should be returned to the United States,
according to Respondent.

On the other hand, Conplainant submts that the regulations
i ssued pursuant to JTPA and the CGovernor-Secretary Agreenent
provi de that the Governor is to adopt policies such as those at
I ssue, and that such "guidelines, interpretations and
definitions, adopted by the Governor shall, to the extent they
are consistent wth the JTPA and applicable rules and
regul ati ons, be accepted by the Secretary." 20 CF.R § 627.1.
The question, then, 1s sinply whether the policies at issue were
consistent wth the Act or regulations, according to the
Conpl ai nant .

According to Conpl ai nant, the nost thoughtful, incisive, and
detail ed analysis of this issue is presented in CX 9, the
Nati onal Alliance of Business Technical Report, and Conpl ai nant
submts that the fundamental principles of statutory construction
lead to the |ogical conclusion that . JTPA and the inplenenting
regul ati ons al |l owed chargi ng EGA expenses to the partici pant cost
category in the factual scenario presented herein.

On the basis of the totality of this closed record, and
having considered the parties' briefs in support of their
respective positions, | nake the follow ng:

Fi ndi ngs of Fact

1. This case arises under the Job Training Partnership Act
(JTPA), 29 U.S.C. § 1501 et seq., and its inplenmenting
regulations at 20 C.F.R Part 629.

2. Pursuant to 29 U S. C. § 1511(a) (1), the Governor of the
State of Colorado, through his designated agent, the Governor%
Job Training Ofice (hereinafter referred to as "&TO' or "State"
or “colorado”), was required to allocate its JTPA fundi ng anong
its service delivery areas (SDA). According to the allocation
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plan set forthin 29 US.C § 1511(4)(%), &TO al located the
appropriate share of Title Il JTPA funding to the City and County
OP Denver, Mayor's O fice of Enployment and Training (MOET).

3. MOET is a service delivery area within the #prisdiction
of the State of Colorado, Governor% Job Training Ofice.

4,  Pursuant to Section 204 (19) of the Act, MOET expended a

portion of JTPA dollars on engloynent generating activities (EGA)
during programs years (PY) 1987-1990.

5. "Enployment Generating Activities" ("EGA") are listed as
aservice under § 204 of the Act. There are three cost
categories for the assignment of all costs. At l|east seventy
(70) percent of the costs must be spent on training activities,
not more than thirty (30) gercent can be allocated toward .--
participant's support and administrative costs, with not nore
than fitfteen (15) percent of the total being adm nistrative.
During Program Years 1987 through 1990, MCET | abel ed certain
costs as EGA and charged themto both the adm nistration and
partici pant support cost categories.

6. During the years at issue, MOXET entered into a contract
w th Kinzley-Hughes, Inc., a private contractor, to Provide
certain services for the Private Industry Council (PIC) and the
Denver Job Link Program  (RX 1 at 18; CX 15)

The services provided under the Kinzley-Hughes contract
i ncl uded:

Public service announcenents;

Production of the Job Link newsletter;

Devel opi ng and executing a PIC identity progran
Representing the PIC and its services to the public;

Devel opment and inplenentation of a public service canpai gn
designed to attract enployers to the Denver Job Link

enpl oyment and training system

Devel opnent of an internal PIC newsletter

Pl anni ng and coordination of PIC retreats; and

PI C awards presentations.

(RX1 at 1i8j

7. MOET classified the services provided by Kinzley-Hughes
as EGA, and charged the expenditures anong the costs categories
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identified in Section 108 of JTPA, 29 U S.C. § 1518. (TR at 183-
184) M. MIler, MOET's Manager for Planning and Eval uation,
testified that MOET initially bud?et ed EGA expenditures so that
20% of the expenditures would fall into the adm nistration cost
category, 40% of the expenditures would fall into the participant
support cost category and 40% would fall into the training cost
cat egory. (TR at 184) M. MIller further testified that MOET
made its decision to charge EGA in that manner based on State
policy directives issued to MOET. (TR at 185-186; RX 1 at 103;
see also CX 6, 7, 8 The State policy directives permtted sSpDA's
to charge EGA to either admnistration or participant support.
(CX 6 at 4, CX 7 at 4; CX 8 at 26)

8. The Regional Ofice of the Inspector General (OG,
Region VI, audited MOET for program years 1987-1990. The scope
of the audit included 2 review of MOET's systemfor allocating .
expenditures to the three cost categories specified in JTPA (RX
1 at 89')

9. In admnistrative Finding C, the auditors determ ned
that MOET was inproperly charging its EGA expenditures to the
partici pant support cost category. (RX 1 at 19) The auditors,
relying on Section 108 of the Act and 20 CF.R § 629.38(e)(5),
determned that EGA could only be charged to the adm nistration
cost category. (Id. at 103)

10. In administrative Finding D°, the auditors reconmended
that $188,992 in EGA expenditures, incurred as a result of the
Ki nzl ey- Hughes contract, be reclassified as charges to the
adm ni stration cost category. (Id. at 109) During their review
of MOET's system for allocating EGA expenditures, the auditors
di scovered that-MOET consistently allocated the EGA expenditures
as follows: admnistration - 15% participant support - 40 %; and
training - 45% regardl ess of any direct benefit to JTPA
partici pants. (Id. at 106) As was indicated in Finding C, the
auditors determned that the services provided by Kinzley-Hughes
di d not di rectI?/ benefit JTPA participants as is required by
Section 108(b)(l) and (2)(A); therefore, those expenditures
shoul d be charged to the adm nistration cost category. (1d.)

11.  In questioned cost Finding G the auditors recommended
that the $188,992 associated with Finding D be returned to the
Department because, by reclassifying those costs to the

* The audit was not linmted to a review of the MOET's practices

with respect to charging EGA; however, that is the only issue in
dispute 1n this proceedi ng.

* Findings C and D were adm ni strat ive in nature and did not
question costs associated with the findings. Finding G contains
the actual calculations of the costs disallowed.
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adm nistration cost category, wmerexceeded the 15% |imtation of
adm nIZS:E’)I’a'[IVG expenses required in Section 108(a) of JTPA.® (RX
1 at 1

12 The O Gissued an audit report containing its findings
on September 27, 1991. The o1G's audit report questioned
$1,098,613 in JTPA expenditures. The O G forwarded the audit
repolrt to the Enploynment and Training Adm nistration (ETA) for
resol ution.

13.  The ETA Grant Oficer forwarded the audit report to
Q&TO on Cctober 7, 1991 with instructions to resolve the findings
and submt its audit resolution report to ETA within 180 days.

14.  On April 4, 1992, &TO submtted its audit resolution
report and supporting docuwmentation. The GTTO determ ned that
$857,071 of the JTPA expenditures should be allowed and
disal lowed the remaining $241,542.

15. The Gant Oficer did not fully agree with GTO and,
thus, i1ssued an Initial Determnation on July 2, 1992, allow ng
$106, 763 of the costs questioned and proposing to disallow
$991,850. (RX 1 at 31) The G&ITO forwarded additional
docunentation in support of its original determnation.

16. The Gant Oficer, after consideration of GJTO's
argunent and docunmentation, issued his Final Determnation
allowing an additional $172,961. The Final Determ nation
di sal | oned $818, 889 and deternined that that anount was subj ect
to debt collection.' (RX 1 at 8)

17. In Finding C of the Final Determnation, the Gant
O ficer determned that MOET had inproperly charged its EGA
expenditures to the Partlci pant support cost category. (RX 1 at
15-18) The Gant Ofticer stated that EGA costs could be charged
to the participant support cost category only in instances where
the SDA coul d denmonstrate that its EGA directly supported and
benefited JTPA participants. (RX 1 at 18 As the Gant Oficer
determ ned that MOET had not denonstrated that its EGA had
directly benefitted JTPA participants, the admnistrative finding
remai ned uncorrected.

¢ The auditors questioned additional expenditures in Finding G

however, the parties' stipulated at the hearing that the issues
s(t%rRrountilz)ng the additional questioned costs have been resol ved.
at

? As noted above, the parties have stipulated that the onl‘y
Findings remaining in dispute are Findings C D and G The only
dol lar amount in dispute is $154, 735.
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18. In Finding D of the Final Determ nation, the G ant
Oficer determned that MOET had inproperly charged expenditures
incurred as a result of the Kinzley-Hughes contract to the _
participant support category. (RX 1 af 18-19) After his review
of the services provi ded under the Kinzley-Hughes contract, the
Gant Oficer determined that the contract, and the expenditures
incurred under it, did not directly serve any JTPA participants.
(RX' 1 at 18) The Gant Officer concluded that this
admnistrative finding remained uncorrected.

19. In Finding G of the Final Determ nation, the G ant
Oficer disallowed $188,992 in costs associated with Finding D
(RX 1 at 28) The Gant Oficer disallowed these costs because,
when the auditors reclassified the EGA costs to the
admi ni stration cost category, MOET exceeded the 15 percent cost
limtation for admnistrative cost in violation of Section 108(a)
of JTPA. (RX 1 at 28-29)

20. The State of Colorado appealed the Gant Oficer's

Final Determnation and requested a hearing before the Office of
Adnministrative Law Judges. (RX 1 at 4)

21. After the appeal was filed, the parties began
di scussions in an attenpt to resolve the issues wthout the need
for a formal hearing. @&TO and MOET sent the Gant Oficer
addi tional docunentation that was sufficient to resolve certain
i ssues not involved in this proceeding. The Gant Oficer also
determ ned, from docunentation submtted, that MOET had
adequat el y denonstrated that $32,428 in costs incurred for the
publication of the Job Link Newsletter, discussed in Finding D
coul d properly be reclassified as training costs and charged to
the training cost category.

22. As a result of the parties' discussions, the Gant
O ficer reduced the disallowances from $818,889 to $307, 206.
GJTO agreed to repay to DOL $152,471 associated with certain
findings in the Final Deternination. The remaining $154,735 is
still 1n dispute and is the amount involved in this proceeding.

23. On Novenber 28 and 29, 1994, hearings were held
regarding the anount remaini n? di sal l oned and subject to debt
collection. The parties stipulated, at the hearing, that the
only Findings in the Gant Oficer's Final Determnation
remaining in dispute were Findings CC D and G (TR at 12)

In view of the foregoing Findings of Fact, | now make the
fol | ow ng:
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CONCLUSI ONS OF LAW

1. The issue in this proceeding involves the use of s

funds for enPIoKnent generating activities (EGY) and the
al l ocation of the EGA costs anong the various cost categories.

2. JTPA provides that grantees may use federal nonies to
engage in enploynment generating activities. (EGA)

Services which may be nade available to youth and
adults with funds provided under this title nay
include, but need not be limted to-

* * *

(19) enploynent generating activities to increase job
opportunities for eligible individuals in the area.

29 U S.C § 1604(19).

Section 204 does not indicate how EGA may be charged agai nst
a JTPA award, but sinply identifies the various services that may
be provided using JTPA funding.

3. In order to determne the proper allocation of JTPA
funding, Congress drafted a section specifically outlining where
particul ar expenditures are to be allocated

4. Section 108 establishes the three cost categories under
JTPA, and identifies to which category expenditures shall be
char ged.

(a) Not nore than 15 percent of the funds available to
a service delivery area for any fiscal year for
programs under part A of title Il may be expended for
the cost of admnistration. For purposes of this

par agraph, costs of program support (such as
counseling) which are directly related to the provision
of education or training and such additional costs as
may be attributable to the devel opnment of training
described in section 204(28) shall not be counted as
part of the cost of admnistration

(b)(l) Not nore than 30 percent of the funds available
to a service delivery area for any fiscal year for
prograns under title Il may be expended for
admnistrative costs (as defined under subsection (a))
and costs specified -in paragraph (2).

(2)(/?_ For purposes of paragraph (1), the costs
specified in this paragraph are-
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(I) 50 percent of any work experience expenditures
which neet the requirenents of paragraph (3);

(ii) 100 percent of any work experience program
"expenditures which do no neet the requirenents of

par agr aph (3); |

[llg supportive services; and _ _

I v) needs-based payments described in section 204(27).

29 U . S. C § 1518.
5. Supportive services are defined in Section (4)(24) as:

[S]ervices which are necessary to enable an individual
eli1gible for training under this Act, but who cannot
afford to pay for such services, to participate in a
trai ni ng proaram funded under this Act. Such
supportive services may include transportation, health
care, special services, and materials for the

handi capped, child care, neals, tenporary shelter
financial counseling, and other reasonable expenses
required for participation in the training program and
may be provided in-kind or through cash assistance.

29 U . S.C § 1503(24).

6. Nowhere in Section 108(b)(2)(A) is there any indication
that Congress intended to permt States to charge expenditures
incurred for services, other than those listed in the four
subpar agraphs, to this cost category. Thus, | find and concl ude
that Section 108(b)(2)(A) prohibits the State from chargi ng EGA
to the participant support cost category, unless it can
denonstrate that the activity fits wwthin one or nore of the cost
subcat egori es.

7. The language in Section 108(b)(2)(A) nekes it clear that
the non-training, non-adm nistration cost category, otherw se
known as participant support, is limted to expenditures incurred
once an individual is enrolled and participating in a training
program

8. The language in Section 204, however, contenplates the
devel opment of training programs for unidentified individuals at
sone point in the future.

9. Areviewof the statutory |anguage and its legislative
hi story denonstrates that Congress did not intend for EGA to be
charged to participant support unless there is a direct link
between the activity and an actual JTPA participant.

The third principle upon which this legislation is
based is that a training programmnust truly be a
training program and not Inconme maintenance. The
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Conpr ehensi ve Eananent and Training Act provided not
only training but also incone to participants in the
formof public service enploynent through the
‘provisions mandating allowances for persons in
Institutional training and through the work experience
programin which persons were paid to perform work
regardl ess of whether it increased their enployability.
The new | egislation has a single objective. |t is to
prepare people for enploynent. The object is not

I ncome nai ntenance and the provisions relating to
public service enployment and mandatory all owances in
the old law have all been repealed. The provisions of
the legislation are carefuIIK desi gned to ensure that
at least 70 percent of all the funds expended will go
into direct training expenses with the remainder 90|ng
only for essential administrative support and the Kinds
of support services w thout which participants woul d
not be able to take advantage of the training
opportunities.

S. Rep. No.97-469, 97th Cong., 2d Sess. 3, reprinted in 1982 us
CODE CONG. & ADM N. NEWS 2639.

10. The legislative history clarifies the distinction
bet ween admini strative costs and costs incurred for participant
support.

Second, the bill places a 15 percent Iimt on the costs
of admnistration in every service delivery area. By
adm ni strative costs the Conmittee intends to include

t hose costs which are associated with the managenent of
t he Program They are the costs which do not directly
benefit the participant but are necessary for the
effective delivery of services. They are the costs
associ ated with supervision and managenent, with fiscal
and record keeping systens and with eval uati on.

S. Rep. No.97-469, 97th Cong., 2d Sess. 3, reprinted in 1982 U.S.
CODE CONG. &« ADM N. NEWS 2652.

11.  Congress specifically limted the participant cost
category to those services that directly benefitted JTPA eligible
i ndi vidual s by enabling themto participate in the program As
the legislative history suggests, other non-training costs, such
as EGA, incurred in the course of operating job training prograns
shoul d be charged to the adm nistration cost category.

12.  Despite cCoiorado's argunent that JTPA permts the

all ocation of EGA to the partiC|Fant support cost category, its
own witnesses admtted that the |anguage in Section 108 does not,
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in any way, suggest that MOET's EGA costs neet the criteria set
forth in subsection (2)(A) (1) through (iv).

Q (By Counsel for DOL) Again, | believe the way that
paragraph two reads is, 15 percent for admnistration
the rest of the costs to be charged to one of those
four subcategories. M question to you is: Anywhere in
t hose four subcategories does it say that costs can be
charged -- that enpl oynent ?enerating costs can be
charged under any of those four subcategories?

A. (By Ms. Ricketts) That's assumng this is all --

Q (By Counsel for DOL) No. My question is: Were in
that provision of that act does it say that?

A (By Ms. Ricketts) It doesn't say that.
Q (By Counsel for DOL) Ckay. Were in the act, or if

you may offhand, does it say that enploynment generating
activities can be charged as needs based paynents?

A (By Ms. Ricketts) It doesn't.

Q (By Counsel for DCOL) Where in the act does it say
the enpl oyment generating activities can be charged as
supportive services?

A (By Ms. Ricketts) It isn't a supportive service.

(TR at 69-70)

Q (By Counsel for DOL) If there's anywhere in that
series of provisions where it says that enpl oynent
generating activities could be charged under any of
t hose four subcategories?

A. (By M. Delcastillo) No. It doesn't say that.
(TR at 142)

13.  \Wen questioned further about whether it was _
appropriate to charge EGA to the four subcategories under Section
108(b)(2)(A), M. DelCastillo admtted that the State or SDA
woul d have to show sone direct benefit to JTPA participants as a
result of the EGA

. (By DOL Counsel) Right. But based on the discussion
we just had about that interpretation of enploynent
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enerating activities and what you told me about the
our subcategories under 108 --

‘A. (By M. DelCastillo) Yes.

Q (By DOL Counsel) -- the fact is that in order to
charge -- let ne ask you: Wuldn't it be clear then
fromjust our discussion, then in order to be charged
partici pant support -- enploynent generating activities

to the participant support cost subcategories, the
four, you would have to show some benefit between JTPA
participants and the enpl oynent generating activity?

A. (By M. DelCastillo) Based on what you are saying
right now, yes.

Q (By DOL Counsel) Based on our review of these tw --
A. (By M. DelCastillo) Yes.
(TR at 148-149)

14. Colorado relies on policy letters it issued to the
spa's regarding the proper allocation of EGA expenditures to
support 1ts argument that the Governor% policies were consistent
with JTPA and its regulations. (CX 18 at 1) However, | find and
concl ude, based upon the language in the policy letters, that the
State reco%ni zed that there had to be sonme benefit between the
EGA and JTPA participants before EGA could be charged to
partici pant support cost category.

15. The first policy statenment issued by the State

regardi ng enpl oynent generating activities incorporated a
statenent by NGA, an organization that contracted with the
Department to provide technical assistance on the JTPA program a
statenent int erf)reti ng the statutory and regul atory provisions
regarding the allocation of expenditures incurred as EGA. (cX 6
Despite the clear wording of JTPA and its regul ations, NGA, whic
had no authority to set policy for DOL ®, determ ned that EGA

® The State's witness, Vickey Rickets, admtted that NGA had no
authority to set policy for DCL.

Q (By DOL Counsel) Did either of those groups -- |et
me rephrase the question. Do you know whether the
Def)artment of Labor granted wi ther the National
Al liance of Business or the National Governors
Association full authority to set policy for the
Department of Labor?
(continued...)
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coul d be charged to either participant support or admnistration.
(CX 6 at 3) Despite NGA's statenent that the statute did not
preclude the practice of charging EGA to either adm nistration of
partici pant support, Colorado, in its policy issuance, conceded
that EGA does not directly relate to inmediate training or

empl oynent, and as such, an assessnent nust be nade regarding

whi ch” cost category to assign the costs based on the nature of
the activity.

B. Employment Generatina Acti'vi‘ti'es

Enpl oynment generating activities do not directly relate
to immediate trainin? or enploynment, but over tine
create or expand enploynment opportunities for eligible
persons. These activities, especially occurring where
few jobs are currently available, create job
opportunities over a longer tine period. Such
activities can qualify as enploynent generating
activities, and are chargeable to cost categories as
per Section D, bel ow

* * *

E. Conclusions

Therefore, when deternining the appropriate cost
category for a training or enploynent generating
activity, the SDA can proceed through the follow ng
st eps:

(1) ldentify the training or enploynent generating
activity.

2) Ascertain the benefits to each cost category.

3) ldentify and charge the appropriate cost category.
4) Docunent the charges.

(CX 7 at 3-4 (enphasis added))
16. Colorado repeated its guidance in a policy issuance

released three years later. (CX 8 at 25-26) In the later
I ssuance, however, Colorado somehow makes an unexpl ained |eap

8(...continued)
A. Oh, absolutely not. They had no authority to set

policy.
(TR at 80; See also CX 9 at 2; CX 17 at 14; CX 35)
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from the clear guidance provided in JTPA  Colorado begins its

di scussi on about participant support by citing the definition of
supportive services found at Section 4(24). [t then lists a
variety of services that would fall under the participant support
cost category as defined in the Act, such as needs-based paynents
and work experience. Then, while stating forthrightly that EGA
does not directly relate to training or enployment, Colorado
determ nes that MOET's EGA costs can be charged to partici pant
support. (CX 8 at 25-26) As was inmplicit in M. DelCastillo's
testinony, | find and conclude that Col orado's judgnent was
flawed in light 'of the unanbiguous |anguage in Section
108(b) (2) (A) of JTPA (TR at 148-149)

17. Colorado further relies on an internal nenorandum dated
March 29, 1989, from Donald J. Kulick, Adnministrator, Ofice of
Regicnal. Management, ETA, t0 Joseph €. Juarez, Regi onal
Admi nistrator, Region V, ETA (TR at 51; see also CX 10)

However, | further find and conclude that a review of that
docunment denonstrates that EGA can be charged to partici pant
support only in instances where a State or SDA can show a direct
benefit to a JTPA participant;

Determ nati ons on the charging of EGA to non-training
categories are within the purview of the Governor
pursuant to the provisions of the Governor/Secretary
Agreenent and 20 CF. R § 627.1. It should be noted
that the "Participant support" cost category is not
limted to just the costs of supportive services, but
al so may include other costs which directly support and
benefit JTPA participants, as defined by the Governor.

(cx10 at 1)

18. Colorado submtted, as evidence, a surve% it had done
of the fifty states to support its argunment that there was no
consi stent policy or guidance from ETA regarding the allocation
of EGA costs. Colorado requested that each state explain its
practice regarding the allocation of EGA anong the cost

cat egori es. (CX 16)

19. M. Toland, of the GTO testified that, of the nunber
of surveys received, 77% of the respondents stated that it was
their practice to charge EGA to participant support. (TR at 100)

20.  The states' responses, however, indicate that at |east
5 of the 17 states that responded charged EGA to the partici pant
support cost category only when they coul d denonstrate that JTPA
el1gible individuals bene-fftted.fronthe employment generatiny
activity.
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~21. Arizona submtted a copy of its Information Meno #11-87
whi ch provi des:

*For any costs to be applicable to the Job Trainin
Partnership Act (JTPA), they nust neet the test o
reasonabl eness and appropriateness. |If this has been
met, then it nust be determ ned which cost category
(Adm nistration, Training and/or Participant Support)
I's appropriate for the expenditure.

Costs to Training and Partici pant SuEport must neet the
tests that they are expenditures which have a direct
tangi ble utility to the participants, and costs to

Admi ni stration must have some direct benefit to the
JTPA program

(CX 16 (Arizona)®)

22. ldaho submtted its IDAPA 09.40 which provides:

EanoKnent generating activities are those conducted
for the purpose of increasing job opportunities for Job
Trai ning Partnership Act (JTPA&-eIig|bIe i ndividuals in
the area. Enploynent generating activities may be
supported with JTPA funds when a |ink can be
denonstrated between the activity and the enpl oyment of
eligible individuals in the area. The degree of
linkage will determne the cost category to which the

activity is charged.

Li nkages such as first source hiring agreenents are
sufficient for charging the activity to admnistration
In order to charge the activity to support services, a
Subreci pi ent nmust document actual enploynment to
specific individuals.

(CX 16 (ldaho) (enphasis added))

23, Indiana submitted its COperational Directive 110 which
provi des:

Enpl oynent generating activities are defined as
activities which increase job opportunities for
eligible individuals in the area. Included are those

® The pages in CX 16 are not nunbered, thus for purposes o this
di scussion, the relevant portions will be referred to by State.
Thg responses to this survey have been conpiled in al phabetica
or der.
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activities which pronote the establishnent of business
or otherw se support the preoperational functions of a
busi ness. These activities may be charged to either or
"both the adm nistrative and/or participant support cost
category(ies).  Enpl oynent generating activities
charged to participant support will be classified as
supportive services. Therefore, enploynment generating
activities so charged nust be necessary to enable

i ndi vi dual s who could not pay for such services to
participate in training prograns. To be charged to
participant support, enploynent generating activities
must i ncrease training program opportunities for
eligible participants during the term of the plan.

(CX 16 (Indiana)

24,  Both Connecticut and Kentucky had simlar |anguage in
their policy issuances on EGA (CX 16 (Connecticut and
Kent ucky))

25. Colorado admits that it did not do an anal ysis of
whet her the states required spa's to show a direct benefit
between EGA and JTPA eligible participants. (TR at 117)
However, Col orado was aware that the Grant O ficer questioned
Col orado's nmethod of allocating EGA costs to participant support
because Col orado coul d not prove that JTPA participants
benefitted directly from MOET's enpl oynent generating activities.
(RX 1 at 18)

26. The Grant Oficer made his decision that MOET's EGA
costs did not directly benefit JTPA participants based on the
aud&%o&z; review of the enploynent generating activities. (RX 1
at -

_ 27. As the testinmony and evidence denonstrate, MOET either
did not or could not denmonstrate a direct Iink between its
enpl oynent generating activities and JTPA participants

28.  MOET submitted a series of docunents in an attenpt to
explain its enploynent generating activities. cx 15) The G ant
O ficer reviewed the docunentation and concluded that it did not
adequatel y denonstrate a direct |ink between EGA and JTPA
participants. (TR at 248-250)

29. M. Mller, an enployee of MOET, testified that MOET
did not maintain docunented evidence that the EGA directly
benefitted JTPA participants, nor did MOXET do any followup to
determ ne whether, in fact, JTPA eligible individuals were placed
as a result of these discussions. -
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. (By Counsel for DOL) There's no docunented proof
attached to this docunent that indicates that as a
result of this discussion group there was a specific
nunber of JTPA participants that benefitted fromthis
di scussi on?

A (By M. Mller) If you' re asking me is there any
specific docunentation, I1'd have to say, no. | think
that's one of the problens that we have is we didn't
know what docunentation people tend to want after the
fact.

Q (By Counsel for DOL) Well, even if there isn't
docunentation, do you think you could tie specifically
from these discussions that you have with enployers
benefits t.O any particular number of people?

A (By M. Mller) | think I can but it's tinme involved
to do that. | would have to go back and see if | could
find the actual records of all the enployers that cane

tous, and 1'd have to look in to see all the
aﬁpllcants -- all the client's we trained. The da
those clients get jobs with those enployers, then

woul d have to call the enployer and say, by the way,
this is during the tine and you think --

%%If

By Counsel for DOL) But you didn't do that kind of
owup for purposes of the audit resolution?

A (By M Mller) No, | did not.
(TR at 197-198)

30.

M. MIler further testified that the services provided

by Kinzl ey-Hughes were not the type of services that would fit
into the subcategories set forth in Section 108(b)(2)(A).

Q (By Counsel for DOL) Well, we can talk about direct
in ternms of Section 108(b)(2)(A) of the Act that we've
" been tal king about all day. The four specific
subcategories of costs. And | guess ny question is:
Through this discussion group can you relate costs back
to any of those four specific categories (supportive
services, needs based payments, and the two work
experi ence expenditures) based on this discussion
group?

A (By M. Mller) Those four? No.

Q (By Counsel for DAQL) Are there any other |isted inw
Section 108 that 1'm unaware of ? |f you need it again,
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A (By M. Mller) No, T think that's --1 think what
you are saying is correct, but we disagree with [what]
t hat neans.

(TR at 198-199)

3. M. MIller also testified regarding ot her EGA costs
adm ni stered by MOET and indicated that he had docunmentation to
support the thesis that JTPA participants benefitted directly
fromthe EGA Despite his testinony, however, no such
docunentation was submtted to the Giant Oficer either during
the informal resolution period or during the settlenent

negoti ations. (TR at 250)

32, M. Mller was unable at the formal hearing before ne
to identify any documentation that woul d denmonstrate instances
where JTPA participants directly benefitted from the EGA (TR at
200)

33. Wiile the services provided as a result of the Kinzley-
Hughes contract may have, in fact, benefitted JTPA eligible
i ndividuals at sone point in the future, none of the services
provi ded under the contract even renotely matched the types of
services, for enrolled participants, that Congress identified in
Section 108(b)(2)(A) of JTPA

34. | further find and conclude that the EGA expenditures
were admnistrative in nature and, thus, should have been charged
to the admnistration cost category. (TR at 246-250)

35. The costs associated with MOET's EGA were not

i sall : TR at 245-24 Th nly issue with respect to these
11tures Was dv'msiacnoc\:l\gsdt cagt egory vvou% dB)absor% ?hey éC-SA Lf:osts. P

16. As the testinony and evi dence denonstrate, the

.owed costs should be reclassified as admnistrative. (RX 1
When the costs are reclassified to the admnistration

:ategory, MOET exceeded its 15% adm nistrative spending cap

3.C. § 1518(a).

17 The Gant Oficer disallowed the excess expenditures

se the State failed to conmply with Section 108(a) of JTPA

requi res that adm nistrative costs incurred for a JTPA

m not exceed 15% of the total award. 29 U.S.C. § 1518(a).

18.  Section 164(d) requires that recipients repay to the
1 States any anmount determ ned to have been m sspent under
't

ivery recipient shall repay to the United States
mounts found not to have been expended in accordance
/ith this Act. The Secretary may offset such amounts
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agai nst any other amount to which the recipient is or
may be entitled under this Act unless he determ nes
that such recipient should be held |iable pursuant to
subsection (e). No such action shall be taken except
after notice and opportunity for a hearing have been
given the recipient.

29 U.S.C. § 1574(d).

39. | also find and conclude that as MOET exceeded its cap

on admnistrative expenditures, those costs should be returned to
the United States.

40. The State did not assert equitable estopﬁel as an
affirmati ve defense in this proceeding; however, this
Administrative Law Tudgehas instructed the part ies to sddress -
the question of whether this matter can be successfully
prosecuted by Respondent in |ight of the doctrine of equitable
est oppel . (TR at 310)

41,  Black's Law Dictionary defines the doctrine of
equi t abl e estoppel as:

The doctrine by which a person may be precluded by his
act or conduct, or silence when it is his duty to
speak, fromasserting a right which he otherw se woul d
have had. The effect of voluntary conduct of a party
whereby he is precluded fromasserting rights agai nst
anot her who has justifiably relied upon such conduct
and changed his position so that he will suffer injury
if the fornmer is allowed to repudiate the conduct.

BLACK'S LAW DI CTI ONARY 280 (5th ed. 1983).

42. The Supreme Court has held, in a line of cases dealing
with the issue of equitable estoppel against the Government, that
t he Governnent cannot be estopped fromtaking action in the same
manner as private litigants.

When the Governnent is unable to enforce the | aw
because the conduct of its agents has given rise to an

estoppel, the interest of the citizenry as a whole in

obedience to the rule of lawis undermned. It is for

this reason that it is well settled that the Governnent

?ay.not be estopped on the sanme terns as any ot her
itigant.

Heckler v. Comunity Health Services, 467 US. 51, 60 (1983)
(footnote omtted). See also Federal Crop Ins. Corp. v. Merrill,
332 U.S. 380, 381 n.1 (1947); Ofice of Personnel Managenent v.
Richmond, 496 U.S. 414, 419 (1989). As the Court explains in
Heckl er, the Government is charged with protection of public
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moni es, and thus cannot be bound by actions, whether inproper or
not, of any of its agents.

**Protection of the public fisc requires that those who
seek public funds act wth scrupulous regard for the
requi rements of law, respondent could expect no |ess
than to be held to the nost demanding standards in its
quest for public funds. This is consistent with the
general rule that those who deal with the Governnent
are expected to know the law and may not rely on the
conduct of Government agents contrary to |aw.

Heckl er, 467 U S. at 63 (footnote omtted).

43. The statutory |anguage ?overni ng the allocation of costs
to the three cost catemories is clear. Adm nistrative costs are -
limted to a portion of the sState's overall award under Title II.
At |east 70% of the award nust be used for training, 15% can be
expended for admnistration of the program and the renaining 15%
of the award can be expended for either of the four subcategories
of costs identified in Section 108(b)(2)(A) of JTPA

44.  The regul ations clearly provide that EGA cannot be
charged to the training cost category. 20 C.F.R § 629.38(e)(5).

45, As Colorado failed to denonstrate that its EGA
qualified under any of the subcategories in Section 108(b)(2)(A),
its EGA expenditures should have been charged to the
adm ni stration cost category.

46. Colorado is responsible for know ng the |law and taking
actions that are consistent with the provisions of the Act even
In instances where either it received inproper information or no
information at all. Heckler, 467 US. at 63.

47.  The Court, in Ofice of Personnel Managerment v.
Richmond, 496 U.S. 414 (1989), held that the purpose of
protecting the Government fromthe unauthorized acts of its
agents is "to assure that public funds wll be spent according to
the letter of the difficult judgments reached by Congress as to
the common good and not according to the individual favor of
Governnent agents or the individual pleas of litigants." 1|d. at
428.

- 48. Several Courts of Appeals have established specific
criteria in order to make this determnation. United States v.
Wnfield, 822 r.2d 1466, 1476 (10th Cr. 1987); Cortese v. United
States, 782 F.2d 845, 848 (9th Cr. 1986); omslow County, N.C v.
U.S. Department of Labor, 744 r.2d4 607 (4th Cir. 1s85). -
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49. The Court of Appeals for the Tenth Crcuit has held
that four requirenents nust be net before estoppel can be applied
agai nst the Governnent.

If estoppel were to be applied against the CGovernnent,
we have specified these requirement: (1) the party to
be estopped nust know the facts; (2) he nust 1ntend
that his conduct will be acted upon or must so act that
the party asserting the estoppel had the right to
believe that it was so intended; (3) the latter nust be
i gnorant of the true facts; and (4) he nmust rely on the
former's conduct to his injury.

United States v. Wnfield, 822 F.2da 1466, 1476 (10th Cir. 1987
(citation omtted). The Court also held that it had to consider
public policy when determ ning whether the Governnent may he
estopped from taking action.

W have also said that there is an additi onal

consi deration of public policy when a party seeks to
estop the Governnment; if the Government is unable to
enforce the |aw because of estoppel, the interest of

the citizenry as a whole in obedience to the rule of
| aw i s underm ned.

ld. at 1476 (citation omtted).

- 50. The Court of Appeals for the Ninth Grcuit added an
addi tional requirement that nust be nmet before a party can raise
est oppel against the Governnent.

A party seeking to raise estoppel against the
government nust establish "affirmative nisconduct going
beyond nere negligence"; even then, "estoppel Will only
apply where the government % wongful act will cause a
serious injustice, and the public's interest will not
suf fer undue damage by inposition of the liability."
Morgan v. Heckler, 779 F.2d 544, 545 (9th Cr. 1985);
Muherjee v. INS, 793 Fr.2d4 1006, 1008-09 (9th Crr.

1986). ™ A nere failure to informor assist does not
#justify application of equitable estoppel." Lavin v.
March, 644 F.2d 1378, 1384 (9th CGr. 1981); Santiago V.
INS, 526 F.2d4 488, 493 (9th Gr. 1975), cert. denied,
425 U. S. 971, 96 s.ct. 2167, 48 L.Ed.2d 794 (1976); see
also INS v. Hbi, 414 U S 5 8-9, 94 S Ct. 19, 21-22,
38 L.Ed.2d 7 (1973) (per curiam).

Wagner v. Federal Energency Managenent Agency, 847 fF.2d 515, 519

(9th CGr. 1988). The Tenth Circuit recognized this additional
requirenent in Penny v. GQuffrida, 897 r.2d 1543, 1546 (1990).
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- 51. Colorado failed to prove that the elenents of estoppel
agai nst the Governnment have been net under.either court's
criteria.

52. The first elenment requires know edge of the facts. At
no point has Colorado alleged that the Gant Oficer was aware of
either the specific enploynment generating activities that MOET
had engaged in or to which cost category the EGA woul d be
charged. Colorado, alleging that a regional office staff nenber
reviewed the State's policy regarding the proper allocation of
EGA costs, submits that the staff person's know edge shoul d be
somehow inputed to the Department. (TR at 135-139) Yet despite
its assertion, the Conplainant% w tness conceded that the
regional office staff menber had no authority to officially
approve the state's policy issuance. (TR at 149-150)

Furthernmore, assumng, arguendo, that M. MGaw, ETA
Region VIII, Departnment of Labor had authority to act on behal f
of Departnent of Labor, there is no credible evidence that he had
specitic know edge of MOET's enpl oynent generating activities.

53. The Grant O ficer became aware of MOET's met hod of
al l ocating costs onIK after he received the oIG's audit report.
The Grant Oficer's know edge, after the fact, does not equate
with the type of know edge required under the Tenth Crcuit's
test.

54, The second el enent requires intentional conduct that
woul d cause a party to believe that such conduct was so intended.
There is no credible evidence in the record to support the theory
that the Department |ed Col orado or MOET to believe that it
i ntended recipients of JTPA awards to charge EGA expenditures to
the participant support cost category in instances where no
direct benefit to JTPA participants had or could be established.
Section 108(b)(2)(A) of the Act clearly specifies the types of
expenditures that are allocable to the participant support cost
cat egory.

55. It is undisputed that M. MG aw did not have authority
to bind the Department by his actions. (TR at 149-150) The |aw
clearly provides that the Government cannot be bound by the
unaut hori zed actions of its agents.

Because the federal government's "fiscal operations are
so various, and its agencies so numerous and
scattered. " there is always a risk that m sinforned
agency enpl oyees and representatives may err in
interpreting statutes and regul ations, and even "the
utmost vigilance would not. save the public from serious
losses." United States v. Kirkpatrick, 22 U S (9
\Wheat .) 720, 735, 6 L.Ed. 199 (1824); see Philips v.
FEMA, 785 F.2d4 13, 17 (1st Gr. 1986). Moreover,
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"[tlhe government could scarcely function if it were
bound by its enployees' wunauthorized representations.”
CGol dberg v. Weinberger, 546 rF.2d 477, 481 (2d G
‘1976), cert. denied sub nom Coldberg v. Califano, 431
U.s. 937, 97 s.ct. 2648, 53 L.Ed.2d 255 (1977).

Wagner v. Federal Emergency Managenment Agency, 847 F.2d 515, 519
(9th Cir. 1988).

56. The third el enment that nust be established before a
claim for estoppel can be entertained requires that the party, in
this case Colorado, nmust be ignorant of the facts. However,

Col orado cannot allege that it was unaware of the facts that |ed
to the Gant Oficer's decision because the Gant Oficer based
his decision on the actions of the State and MOET.

57. The statutory |anguage is clear. Al expenditures
charged to the participant support cost category nust fit within
one of the four subcategories identified in Section 108(b)(2)(A).
As the Suprene Court held, "those who deal with the Governnent
are expected to know the law and may not rely on the conduct of
Government agents contrary to law." Heckler, 467 uU.s. at 63
(footnote omtted).

58. The fourth el ement necessary for estoppel against the
Government requires that the party rely on the actions of the
Government's agent to his detriment. Colorado alleges that the
Departnent should be precluded fromcollecting the disallowed
amount s because Col orado reasonably relied on advice given by NAB
and NGA, and because its policies were consistently approved by
boﬂ% t he National and Regional offices of the Departnent. (CX 18
at

59. The evidence shows that neither NGA nor NAB had
authority to set policy for ETA (CX 17 at 33-34; CX 9 at 2; CX
6 at 3) Even if Colorado relied on the unauthorized statenents
in the publications and suffered injury as a result, the
Depart nent cannot be estopped fromrequesting repaynment of the
JTPA funds inproperly spent.

60. Colorado further clains that both National and Regiona
O fice staff approved MOET's practice of charging EGA to the
participant support cost category. However, there is no evidence
in the record to support Colorado% claim On the contrary,
Conpl ainant's witness testified that they did not seek gui dance
fromthe National office, the only office authorized to issue
policy guidelines for ETA at any tinme during the period in
quest 1 on. (TR at 62)

61. The regional office was in no position to nake policy
for the Departnment because that task was strictly reserved for
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the national office, and, nore specificallg, the O fice of

Enpl oynent and Training Programs. (TR at 283) The law clearly
recogni zes that the Governnent cannot be bound by the

unaut hori zed statenents of its agents. \Wagner v. Federa

Emer gency Managenment Agency, 847 F.2d 515, 519 (9th Gr. 1988).
Therefore, | find and conclude that Col orado% alleged reliance
on advice fromthe regional office regarding EGA is not enough to
estop the Government from seeking repaynent from Col orado.

62. The Courts of Appeals have al so required proof, by the
litigant, of affirmative msconduct on the part of the Government
before estoppel can run against the Governnent. Penny v.
Guffrida, 897 F.2d 1543, 1546 (10th Gr, 1990); Wagner v.

Federal Energency Managenent Agency, 847 F.2d 515, 519 (9th G
1988) .

63. Colorado has neither alleged nor proven that any
Government enpl oyee% action rose to the level of affirmative
m sconduct required by the Courts. Wiile it is true that the
Department never issued a specific, witten policy regarding the
proper allocation of enploynent generating activities
expendi tures, that inaction alone does not constitute affirmative
m sconduct on the part of the Department. Lavin v. March, 644
F.2d 1378, 1384 (9th Cir. 1981) ("a nere failure to informor
assist does not justify application of equitable estoppel.")

64. The Act and its regulations were sufficiently clear
about the types of activities that could be char?ed anDn? t he
various cost categories. (TR at 286) The Department's failure
to provide further guidance about enploynment generating
activities could not beconstrued as affirmative m sconduct on
the part of the Departnent such that the Department shoul d be
precluded fromcollecting the amount disallowed in the Final
Det erm nati on.

65. Colorado failed to prove any of the el ements necessary
for equitable estoppel against the Departnent.

66. Simlarly, Colorado failed to prove the elenents
necessary to estop the Department from recouping the disallowed
amount under the equitable doctrine of 1laches.

67. The doctrine of laches, a corollary of equitable
estoppel, 1s based upon maxim that equity aids the vigilant and
not those who sit on their rights. Laches is defined as negl ect
to assert a right or claimwhich, taken together with |apse of
time and other circunstances causing Prejudice to the adverse
party, operates as a bar in a court of equity. It has also been
defined as the neglect for an unreasonable time under -
circunstances permtting diligence, to do what in law, should
have been done.
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Know edge, unreasonabl e del ay and change of Position are
essential elenments. Laches requires an element of estoppel or
negl ect which has operated to prejudice the defendant.

BLACK' S LAW DI CTI ONARY 453 (5th ed. 1983.)

68. The Supreme Court has held that there are two essenti al
elements that nust be net before the Court will estop the
Government from taking action based on the doctrine of laches.

Laches requires proof of gl) | ack of diligence by the
party against whom the defense is asserted, and {2)
prejudice to the party asserting the defense.

Costello v. United States, 365 U S. 265, 282 (1960) (citations
omtted). The.cCourt, citing Brown v. County of Buena Vista, 95
U S. 157, 161, explained the purpose of the doctrine of 1laches,
as follows: "The |aw of laches, |ike the principle of the
limtation of actions was dictated by experience, and is found in
a salutary policy. The lapse of time carries wth it the nenory
and life of witnesses, the muninents of evidence, and other means
of proof." Costello, 365 U S. at 282.

69. According to the court's holding in Costello, Colorado
must prove that the Department% failure to diligently issue
policy statenments regarding the proper allocation of EGA
expenditures had sonme prejudicial effect on the State and its
operations. Based upon the totality of this closed record, |
find and conclude that Colorado has not met this burden

70. Nothing in the JTPA requires the Secretary to
promul gate regul ations or issue specific guidance relatin? to the
statutory provisions. In fact, according to principles o
statutory construction, it is assuned that unambi guous statutory
Ian%ua?e speaks for itself. 73 Am Jur. 2d § 309 (1979); 2A
Sutherland Stat. const. § 4601 (1992).

71.  Section 169(a) of JTPA gives the Secretary authority to
pronul gate regul ations as he deens necessary.

The Secretary may, in accordance with chapter 5 of
title 5, United States Code, prescribe rules and
regul ations (including performance standards) as the
Secretary deenms necessary.

29 U S.C. § 1579(a). As the Court of Appeals for the Fourth
Crcuit held in onslow County , N.C. v. U S Departnment of Labor,
774 F.2d 607 (1985), "[t]he decision of whether to proceed by

rul emaki ng or individual adjudication is left primarily to-agency
di scretion. See NLRB v. Bell Aerospace Co., 416 U S. 267, 292-
94, 94 s.ct. 1757, 1770-72, 40 L.Ed.2d. 134 (1974)." |d. at 610
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72.  ETA did not issue policy regardi ng EGA because Section
108 of JTPA clearly identified what expenditures could be charged
to the various cost categories.

~73.  Section 629.38(e)(5) of the regulations specifically
provides that EGA could not be charged to the training cost
category; and Section 108(b)(2)(A) listed the four subcategories
that constituted the participant support cost category. Thus, |
find and conclude that there was no need for the Department to
provide additional clarification. (TR at 286)

74.  The Governor/ Secretary Agreenent provided that the
Governor woul d "fully conply with the requirements of JTPA, the
Wagner - Peyser Act and all applicable rules and regulations in
perform ng the Governor% duties under these Acts." (RX1 at
194)

75.  This closed record |lead to the conclusion that Colorado
acted without regard for the clear |anguage of Section
108(b)(2)(A) when it charged its EGA costs to the participant
support cost category w thout proving that such expenditures
directly benefitted JTPA participants.

76. Colorado did not nmeet its burden with respect to the
second el enent that nust be met before the defense of laches can
be raised. According to Costello, Conplainant nust denobnstrate
prejudice resulting from the Departnent% del ay.

77. If any party has been prejudiced as a result of
Col orado's activities it was the Departnment, and ultimtely the
t axpayers, because the Departnent has been deprived of the use of
$154,735 in federal funds for other federal prograns for the Iast
several years.

78. Congress explicitly provided, in JTPA, that the
Secretary has a duty to recover funds determ ned to have been
m sspent under the Act. 29 U.S.C. § 1574(d). The Gant Oficer,
as the Secretary's designee, had the responsibility to audit
Col orado% activities with respect to JTPA and inpose sanctions
for nonconpliance. Colorado not only was aware of Section
164(d) , but agreed to conply with all aspects of JTPA as a
condi'tion of receiving federal funds under the Act. (RX 1 at 194)
Col orado cannot now claim that, despite the fact that it failed
to comply with the law, it would be prejudiced if ordered to
repay the anount m sspent.

79. The Supreme Court has made it clear that the 'CGovernnent
can recover nonies inproperly spent under the |aw. Bennett v.
New Jersey, 470 U S. 632, 639 $1984 . The Court reasoned that
the State or other recipient of federal funds agreed to conply
wth the law as a condition of receiving funds, and that failure
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to conply with the law and/or the grant terns created a right of
recovery by the Governnent.

‘The State chose to participate in the Title | program
and, as a condition of receiving the grant, freely gave
Its assurances that it would abide by the conditions of
Title I. 461 U.S., at 790. A State that failed to
fulfill its assurances has no right to retain federal
funds, and the Federal Government is entitled to
recover anounts spent contrary to the terns of the
grant agreenent. id., at 791; see id., at 794 (WH TE,
J., concurring).

Id. at 638-639.

-The Court further held that there was "no inequity in
requi ring repaynment of funds that were spent contrary to the
assurances provided by the State in obtaining the grants",
Bennett v. New Jersey, supra at 632, 645 (1985). Even if
Col orado coul d denonstrate that it had substantially conplied
with its statutory and regulatory responsibilities, or acted in
good faith, "substantial conpliance" with the conditions of the
grant does not affect the SecretarK's right to recoup the
m sspent funds. Bennett wv. Kentucky Department of Education, 470
U S. 656, 663 (1985). Such issues are not relevant to a "denand
for repaynment” since it is not a penal sanction, but rather is
"in the nature of an effort to collect upon a debt;" therefore,

"(tlhe issue . . . is not the fairness of inposing punitive
measures, but instead whether the Secretary properly determ ned
tru%Gz[%gg grantee] failed to fulfill its assurances ...."Id.
at - .

80. The Gant Oficer determned that Colorado failed to
denonstrate that JTPA participants benefitted directly from
MOET's enploynent(?enerating activities. Colorado conceded that
it could not and did not prove that MOET's EGA costs were
directly linked to JTPA participants. (TR at 197-205) Secti on
108(b)§2)(A) provi des that certain costs can be charged to JTPA
only If participants receive either work experience, supBortive
services or needs-based paynments. Al other costs nust be
absorbed by and/or allocated to either training or
adm ni stration. The regul ations do not permt EGA costs to be
charged to training. Therefore, | further find and conclude that
t he disallowed EGA costs nust be charged to the adm nistration
cost category.

~ 81. Colorado has not denonstrated that it is being
prejudi ced by the Departmnment % acti ons when, but for Col orado%
action, the sanction would not have been inposed. To hold-to the
contrary would violate the express intent of Congress as
evidenced in JTPA and the inplenmenting regulations. 29 U.S.C.§
1574(d).
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82. In conclusion, | find and conclude that Conplainant did
not exercise due diligence in its oversight responsibilities of
MOET's agreenents with its vendors and is not entitled to a
wai ver of sanctions, pursuant to Section 164(e)(2) of the Act.
The state% supervising agency should have been aware of the
Depart ment % concern regarding the types of contractua
rel ationships entered into between MOET and its vendors, and
shoul d have initiated appropriate action to warn the parties, if
not preclude the continuation of these arrangenents.

83. In view of the fore%oing, | find and concl ude that the
Respondent has satisfied its burden of proof herein, that
CanIainant has violated the provisions of JTPA and the

I npl enenting regulations, that the Gant Oficer's FINAL

DETERM NATI ON shall be affirnmed and that the State of Col orado
shall be directed to repay, from non-federal funds, the anmount of
$154,735.00 to the Departnent of Labor.

Accordingly, | enter the follow ng ORDER

On Septenber 21, 1992, the Gant Oficer issued a Final
Det erm nation disallow ng $818,889 in costs incurred during the
OEeration of the State of Colorado% job training prograns under
the Job Training Partnership Act (JTPA), 29 U S.C. § 1501, et
seq.. The parties have narrowed the issues on appeal to
Adm nistrative Findings C and D and Questioned Cost Finding G
The anount subject to debt collection in Finding G has been
reduced to $154,735.00.

| find and conclude that this closed record supports the
Gant Officer's determnation that enploynent generating
activities' expenditures incurred by the Mayor's Ofice of
Enpl oynment and Training (MOET) were inproperly charged to the
partici pant support cost subcategories set forth in Section
108(b) (2) (A of JTPA, 29 U S.C. § 1518(b)(2)(A). | further find
and conclude that the Gant Oficer properly reclassified those
expenditures to the adm nistration cost category. As a result of
this reclassification of costs, MOET exceeded the 15% cap on
adni?iftrative costs set forth in Section 108(a), 29 U.S.C. §
1518(a) .
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Therefore, the decision of the Gant Oficer is AFFI RVED and
the State of Colorado is ordered to repay to the Departnent of
Labor, from non-federal funds, the anount of $1s4,735.00.

B csed LW ek

DAVID W DI NARDI
Adm ni strative Law Judge

JIN 22 1895
Dat ed:
Bost on, Massachusetts
DVD: dr
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